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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-01696 
CASE NAME: HUANG VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY YING HUANG, KOON HUAT LOW 
* TENTATIVE RULING: * 
 

Parties have filed cross motions for summary judgment or, in the alternative, summary 
adjudication. The motions turn on whether Wells Fargo should have reconveyed two deeds of 
trust on plaintiffs’ property years prior to plaintiffs’ having purchased the property. Instead of 
reconveying the deeds, Wells Fargo re-opened the underlying credit lines and loaned additional 
funds to the borrowers and then-owners of the property, permitting a cloud on title when 
plaintiffs purchased the property. As discussed below, plaintiffs’ have failed to shift the burden to 
Wells Fargo and, accordingly, their motion is denied. For the same underlying reasons, Wells 
Fargo’s motion for summary judgment is granted.  

I. Factual Background 

Plaintiffs, Ying Huang and Koon Huat Low, are the current owners of 1306 Materson 
Lane in Lafayette (“Property”), having purchased it from Bank of America in 2009. (Separate 
Statement of Undisputed Material Fact in Support of MSJ by Wells Fargo, hereinafter “Wells 
Fargo SSUMF,” Nos. 44, 49, and response; see also Plaintiff’s SSUMF, No. 1.) Plaintiffs 
purchased the Property from Bank of America after Bank of America took title to the Property 
through a trustee's sale. (Separate Statement of Undisputed Material Fact in Support of MSJ by 
Plaintiffs, hereinafter “Plaintiffs’ SSUMF,” No. 2.) The prior owners of the Property were Heinz 
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Fassler and Bitten S. Hansen (collectively, the "Fasslers"). The Fasslers owned the Property 
from 1988 to 2008. (Plaintiffs’ SSUMF, No. 3.)  

In 2000, the Fasslers opened a home equity line of credit in the amount of $100,000 with 
Wells Fargo. The 2000 HELOC was secured by a Short Form Deed of Trust recorded against 
the Property. (Plaintiffs’ SSUMF, No. 4.) The 2000 HELOC agreement states, “I can close my 
Account at any time by sending a signed letter to the Bank requesting that my Account be 
closed, and destroying any unused Loan Advance Checks.” (Wells Fargo SSUMF, No. 25.) 

In 2003, the Fasslers obtained a loan in the amount of $530,000 from World Savings 
Bank, the predecessor-in-interest to Wells Fargo. The 2003 Loan was secured by a Deed of 
Trust recorded against the Property. (Plaintiffs’ SSUMF, No. 5.) In connection with this 
transaction, Wells Fargo executed a Subordination Agreement, whereby it agreed to 
subordinate the 2000 HELOC deed of trust to World Savings Bank’s 2003 deed of trust. 
(Plaintiffs’ SSUMF, No. 6.)  

The Fasslers then opened another home equity line of credit in the amount of $72,000 
with Wells Fargo. The 2003 HELOC was secured by a Deed of Trust recorded against the 
Property. (Plaintiffs’ SSUMF, No. 7.) The agreement for that HELOC incorporated the terms of a 
Home Equity Closing Handbook. (Wells Fargo SSUMF, No. 5.) Both HELOCs provided for 
future advances and credit that would be “replenished” upon payment of the balance. (Wells 
Fargo SSUMF, No. 6.) 

In 2004 the Fasslers sought and obtained a $682,500 loan from Countrywide Home 
Loans. (Plaintiffs’ SSUMF, No. 8.) The proceeds from this loan were applied to pay off the 2003 
Loan from World Savings Bank and reduce the balances of both Wells Fargo’s HELOCS (the 
2000 HELOC and the 2003 HELOC) to zero. (Plaintiffs’ SSUMF, Nos. 9-10.)  

As part of the transaction, in late October 2004, Wells Fargo issued "Demand 
Statements" for the HELOCs to the escrow company, LSI, a Fidelity company, and the lines of 
credit were closed during the 2004 Countrywide transaction. (Plaintiffs’ SSUMF, Nos. 10, 12-
13.)  

Both Demand Statements stated: "We [Wells Fargo] must receive the payoff funds 
together with a copy of this statement, dated and signed by all account holders. Submit payment 
and any lien release instructions to an address above." (Wells Fargo SSUMF, No. 11.) Both 
Demand Statements included signature blocks for the "Borrower" and "CoBorrower" to sign and 
date. (Wells Fargo SSUMF, No. 12.) The demand statements further stated: "This demand 
statement is only valid for 30 days from the date of issue." (Wells Fargo Response to Plaintiffs 
SSUMF, Additional Facts, Nos. 5-9.)  

After Wells Fargo received payment for the HELOC balances on December 6, 2004, it 
did not reconvey the deed of trust for the 2000 HELOC or for the 2003 HELOC within 30 days 
(January 5, 2005). (Plaintiffs’ SSUMF, No. 11; Wells Fargo Additional Facts, No. 10.) Instead it 
reopened the credits lines at the Fasslers’ request. 

Over the next several years, the Fasslers made 21 draws on the 2000 HELOC and 28 
draws on the 2003 HELOC, and made payments on both. (Wells Fargo SSUMF No. 21-22.) 
The Fasslers took out a loan for $1,000,000 in 2007 from Washington Mutual Bank. (Wells 
Fargo SSUMF No. 40.) Eventually, though, they defaulted on this loan, as well as both 
HELOCs. (Wells Fargo SSUMF No. 41.) A foreclosure sale was commenced by Washington 
Mutual on its loan, and its trustee sold the Property to Bank of America’s predecessor-in-interest 
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on November 26, 2008. Shortly after, on December 4, 2008, Wells Fargo recorded a notice of 
default relating to its 2000 HELOC. (Wells Fargo SSUMF Nos. 42-43.)  

Plaintiffs opened escrow in January 2009 to purchase the Property from Bank of 
America and, on February 19, 2009, escrow closed. While plaintiffs received an initial 
preliminary title report for the Property from Fidelity, which mentioned the Wells Fargo HELOCs, 
later versions deleted the reference. (Wells Fargo SSUMF, Nos. 44-49.) Several months after 
plaintiffs closed escrow, Wells Fargo trustee posted and recorded a notice of trustee’s sale 
against the Property. Plaintiffs notified their title insurer and separately sought their own 
counsel. They did not hear anything for several years and when, in 2014 they learned the issues 
with the Wells Fargo liens had not been resolved, they filed suit against Wells Fargo to quiet title 
to the Property.  

The operative First Amended Complaint (“FAC”) asserts three causes of action: (1) quiet 
title, (2) declaratory relief, and (3) breach of duty to discharge a secured obligation under Civil 
Code section 2941.  

In May of 2017, a motion for summary judgment was granted in favor of Wells Fargo, 
wherein this Court concluded all three causes of action were time-barred. That order was later 
reversed in Huang v. Wells Fargo Bank, N.A. (2020) 261 Cal.Rptr.3d 798. In its ruling, the First 
District Court of Appeal held both that the statute of limitations did not commence when plaintiffs 
received the 2009 notice of trustee's sale from Wells Fargo, and that plaintiffs had reasonably 
relied on their title insurer's handling of the matter. It determined that plaintiffs’ “complaint was 
timely filed” and did not address the remaining arguments by parties. (Id. at p. 441.) The case 
was remanded to this Court for further proceedings consistent with that holding. (Ibid.)  

Both parties have now filed cross motions for summary judgment or, in the alternative, 
summary adjudication.  

II. Summary Judgment Standard 

A party may move for summary judgment in an action or proceeding if it is contended 
that the action has no merit or that there is no defense to the action or proceeding. (See Code 
Civ. Proc., § 437c, subd. (a).) A motion for summary judgment shall be granted if all the papers 
submitted show that there is no triable issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. (Code Civ. Proc., § 437c (c).) Alternatively, a motion 
for summary adjudication must be granted where the motion completely disposes of a cause of 
action, an affirmative defense, a claim for damages, or an issue of duty. (Code Civ. Proc., 
§ 437c, subd. (f).)  

The scope of the moving party’s initial burden is defined by the pleadings. (See 580 
Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) A plaintiff meets its 
burden of showing that there is no defense to a cause of action if plaintiff prove each element of 
the cause of action. (Code Civ. Proc., § 437c (p)(1).) A defendant meets its burden of showing 
that a cause of action has no merit if it shows that one or more elements of a plaintiff’s cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to the cause of action. (Code Civ. Proc., § 437c (p)(2).)  

If a moving party satisfies the initial burden, the burden shifts to the opposing party to 
present specific facts showing that a triable issue of material fact exists. (Code Civ. Proc., 
§ 437c (p).) Evidence in support or opposition to a motion for summary judgment must be based 
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on personal knowledge, show foundation, and otherwise be admissible. (Code Civ. Proc., 
§ 437c (d).) A sufficient motion cannot be successfully resisted by counterdeclarations which 
create immaterial factual conflicts outside the scope of the pleadings; counterdeclarations are 
no substitute for amended pleadings. (AARTS Productions, Inc. v. Crocker National Bank (1986) 
179 Cal.App.3d 1061, 1065.) 

III. Plaintiffs’ Motion 

A. Motion and Opposition 

On February 3, 2021, plaintiffs filed their motion. The issues for summary adjudication 
are not described in the notice. As for summary judgment, plaintiffs contend their claims are not 
barred by the statute of limitations or laches, and that Wells Fargo violated Civil Code § 2941 by 
failing, within 30 days of satisfaction, to "execute and deliver to the trustee the original note, 
deed of trust, request for a full reconveyance, and other documents as may be necessary to 
reconvey, or cause to be reconveyed, the deed of trust." In support of the motion, plaintiffs 
submit 38 exhibits as well as declarations from each plaintiff, their attorney (Dominic Signorotti), 
and their retained banking consultant, Jeffrey Cheung.  

Wells Fargo opposes the motion, arguing plaintiffs cannot prove each element of their 
claims because Wells Fargo never received all the information and documents needed to 
“satisfy” the HELOC obligations pursuant to their terms—specifically, signed Demand 
Statements and lien release instructions. Plaintiffs respond that the receipt of these items is 
immaterial. (Plaintiffs’ Response to Wells Fargo’s Additional Facts, No. 9.)  

B. Evidentiary Matters 

Parties’ objections to evidence here are immaterial to the disposition of the motion and 
the Court declines to rule on them. (Code Civ. Proc., § 437c (q) [“In granting or denying a 
motion for summary judgment or summary adjudication, the court need rule only on those 
objections to evidence that it deems material to its disposition of the motion.”].)  

In support of their motion, plaintiffs request judicial notice of various recorded 
documents, of which they provide certified copies. They further request notice of the Order After 
Hearing from this Court dated May 22, 2017. The request is unopposed and is granted. 
(Evidence Code § 452 (d),(h).) Plaintiffs’ supplemental request for judicial notice concerning 
their Notice of Appeal (Ex. 39), is also granted. 

C. Disputed Issues 

Because plaintiffs fail to show they are entitled to a judgment as a matter of law, the 
burden does not shift to Wells Fargo to make any evidentiary showing. However, the Court 
notes that the following facts (argument) in plaintiffs’ separate statement are both material and 
disputed: 9, 12-15. 

IV. Wells Fargo’s Motion 

A. Motion and Opposition 

On July 13, 2021, Wells Fargo filed its motion seeking summary judgment or, in the 
alternative, summary adjudication. In support of its motion, Wells Fargo presents declarations 
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from its attorneys (Jaci Marie Stevens and Robert A. Bailey), discovery responses by plaintiffs, 
and excerpts of deposition transcripts. 

Plaintiffs oppose the motion. In support of their opposition, they present declarations 
from a title officer at Fidelity National Title Company (Kevin Davis), each plaintiff, their attorney 
(Dominic Signorotti), and 43 exhibits including excerpts from deposition transcripts. 

B. Evidentiary Matters 

Parties’ objections to evidence are immaterial to the disposition of the motion and the 
Court declines to rule on them. (Code Civ. Proc., § 437c (q) [“In granting or denying a motion for 
summary judgment or summary adjudication, the court need rule only on those objections to 
evidence that it deems material to its disposition of the motion.”].)  

In their response to the separate statement, plaintiffs assert several hearsay objections 
(see, e.g., No. 19), but fail to abide by Rules of Court, Rule 3.1354(b). Irrespective of this, 
however, the evidence is not offered for its truth. 

In support of its motion, Wells Fargo requests judicial notice of (1) a Trustee's Deed 
Upon Sale, recorded in the Contra Costa County Records on December 5, 2008, (2) the Order 
After Hearing May 22, 2017, and (3) the Opening Brief filed by plaintiffs in the court of appeal on 
March 8, 2018. The request is unopposed and is granted. 

In support of their opposition, plaintiffs request judicial notice of various recorded 
documents (Exhibits 1-6, 23-25, and 28), the same Order After Hearing May 22, 2017 (Ex. 36), 
an various documents filed in the appellate case (Exs. 39, and 42-43). The request is 
unopposed and is granted.  

C. Disputed Issues 

The “disputed” facts set forth in plaintiffs’ response to Wells Fargo’s separate statement 
are either immaterial or not, in fact, disputed.  

II. Discussion 

Wells Fargo contends that plaintiffs cannot present evidence that it violated Civil Code 
section 2941 because plaintiffs cannot prove that the HELOC obligations were "satisfied" within 
the meaning of Civil Code § 2941, a showing that underlies each of plaintiffs’ causes of action. 
Describing this position as “preposterous,” plaintiffs contend there is at least a factual dispute as 
to whether the obligation was satisfied. (Plaintiffs’ Opposition to Wells Fargo MSJ, 10:1-3.) Their 
position is that the obligation was satisfied on December 6, 2004, when Wells Fargo was paid. 
(Plaintiffs’ MPA in Support of MSJ, 4:21-24.)  

Because liability in this case turns upon a question of statutory interpretation, specifically 
what “satisfied” means in the context of this statute, it is a question of law for the court to decide 
in a summary judgment motion. (See Hernandez v. Modesto Portuguese Pentecost Assn. 
(1995) 40 Cal.App.4th 1274, 1280.)  

Section 2941(b)(1) provides 

Within 30 calendar days after the obligation secured by any deed of trust has been 
satisfied, the beneficiary or the assignee of the beneficiary shall execute and deliver to 
the trustee the original note, deed of trust, request for a full reconveyance, and other 
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documents as may be necessary to reconvey, or cause to be reconveyed, the deed 
of trust. 

(Emphasis added.) Subdivision (d) of section 2941 allows an “affected person” to recover from a 
“violator” of the statute.  

There is relatively recent appellate authority as to what “satisfied” means in the context 
of HELOCs and parties essentially agree about the applicable rule set forth there. In Bank of 
New York Mellon v. Citibank, N.A. (2017) 8 Cal.App.5th 935 (“BONY”), the court clarifies that 
paying a line of credit down to a zero balance does not automatically result in the "satisfaction" 
of the debt. (See Plaintiffs’ Opposition to Wells Fargo Motion, 10:13-15.)  

Despite agreeing with the applicable rule in BONY, plaintiffs attempt to distinguish that 
case on the grounds that it did not involve a motion for summary judgment, and because it did 
not involve a breach of Civil Code section 2941. (Plaintiffs’ Opposition to Wells Fargo Motion, 
10:7-9.) It is unclear why or how the posture of that case defeats applicability of its holding here. 
The Court in BONY reversed the sustaining of a demurrer because it found plaintiff, Bank of 
New York (the junior lender that was helping homeowners refinance) had an equitable 
subrogation claim against the senior lender (Citibank) at least in part because Citibank, upon not 
receiving written release instructions from borrowers to reconvey its lien, proceeded to allow 
plaintiffs to take out additional credit based on Citibank’s senior security interest. 

The BONY court observed that the procedures in Civil Code section 2941 have been 
applied to lines of credit, but nothing in the statute or common law requires a mortgage be 
considered satisfied in all cases where the debt is reduced to zero. (BONY at p. 945.) While a 
security interest cannot exist without an underlying obligation, and therefore a mortgage or deed 
of trust is generally extinguished by either payment or sale of the property in an amount which 
satisfies the lien, whether the payment of a debt operates to release the lien of a mortgage 
depends on the mortgage's terms and conditions. (Id., at pp. 945-946.)  

“When a mortgage is designed by its very terms to afford the mortgagee security for his 
future advances to the mortgagor, much more is required for the extinguishment of the lien than 
the mere accidental circumstance that the books of one or another of the parties show a 
balance in favor of the mortgagor upon a given date.” (BONY, supra, at p. 946, citations 
omitted.) 

Plaintiffs acknowledge the opinion’s discussion about Civil Code sections 2941 and 
2943, but dismiss it because the context was lien priority. While that is what the discussion 
addressed, the court directly discussed the issues in this case in the context of the legislative 
history behind Civil Code section 2943.1, the law that codified the need for written instructions 
from the borrower in order to release and close a HELOC:  

Nothing in the bill analyses on which appellant relies suggests that, under the law 
existing before the enactment of Civil Code section 2943.1, the lien on a line of 
credit was automatically extinguished on payoff by operation of law. To the 
contrary, the problem was that the lien continued to encumber the property, 
causing problems for subsequent owners and lenders. 

The priority of liens in that situation is determined not at law, but in equity, under 
the doctrine of equitable subrogation, which admittedly is the gravamen of 
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appellant's action. We examine appellant's request for declaratory relief regarding 
the priority of its lien under that doctrine next. 

(BONY, supra, 8 Cal.App.5th at pp. 946-947.) 

Here, to the extent that there was some sort of equitable subrogation claim that existed 
between the lenders, Countrywide waived it. It appears at least one other lender (Washington 
Mutual) also waived such right when it provided the Fasslers with a loan to refinance in 2007. 

Plaintiffs do not argue any rights independent of the statutory language exist in this case. 
Accordingly, the question here is what the agreements required for the security to be removed. 
Plaintiffs highlight language in the equity line agreements under “payoff balance information” 
which addresses certain situations not present here. (See Plaintiffs’ Opposition to Wells Fargo 
MSJ, 11:1-7.) Plaintiffs argue the language describes conditions for Wells Fargo to lift a freeze 
on credit (instigated, for example, by a request for payoff balance information by an escrow 
holder), but the language is much less restrictive. Nothing purports to describe the universe of 
circumstances allowing a freeze to be lifted or an account re-opened. The language simply 
states some conditions under which a freeze on the account will be lifted and the account re-
opened. The provision does not provide that a freeze could only be lifted where the request was 
withdrawn and escrow canceled. (See Equity Line Agreement, Stevens Decl., Ex. 1, p. 4.)  

Critically, both HELOCs contemplated future advances. The documents comprising the 
HELOC agreements included language stating the lines of credit would be closed upon written 
request by the Fasslers. Consistent with this language, the 2004 demand statements, which 
may be relied upon in accordance with their terms (Civ. Code, § 2943), also stated the Fasslers’ 
needed to return signed statements and lien release instructions for Wells Fargo to close and 
reconvey the lien.  

Wells Fargo succeeds in shifting the burden to plaintiffs to demonstrate there is some 
issue of triable fact with respect to satisfaction. In response, plaintiffs do not present any signed 
requests to release the liens, any declaration from the Fasslers that they provided the required 
documents, no declaration from any LSI title officer, and no records indicating the relevant 
documents were sent to Wells Fargo. Their responses to discovery from Wells Fargo also 
indicate they do not have evidence of the required documents being conveyed to Wells Fargo.  

Plaintiffs discuss the “subjective understanding” of the parties at the time. (Plaintiffs’ 
Opposition to Wells Fargo MSJ, 11:23.) Much of plaintiffs’ evidence relates to the beliefs of 
those affected, including non-parties to the HELOC agreements (Countrywide, the title 
company, plaintiffs themselves). The understanding of non-parties is immaterial to the question 
of satisfaction. Even the subjective intentions of Wells Fargo, the Fasslers, or those of the title 
company, aren’t indicative of the terms of the agreement. Circumstances often change in the 
course of an escrow. It is the outward expression of an agreement that the court will enforce. 
(Winet v. Price (1992) 4 Cal.App.4th 1159, 1166.) Accordingly, whatever the various parties 
expect or hope, all conditions must be resolved such that escrow can be closed.  

Here, both Wells Fargo and plaintiffs proceeded to engage with the lines of credit for 
years following the 2004 escrow. Plaintiffs made draws on their credit lines and paid Wells 
Fargo to replenish the credit. We need not resort to the subjective understanding of the parties 
in late 2004 because, prior to any dispute, they demonstrated their understanding through 
engaging in an ongoing lending relationship. (Bohman v. Berg (1960) 54 Cal.2d 787, 795 
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[“When one party performs under the contract and the other party accepts his performance 
without objection it is assumed that this was the performance contemplated by the agreement.“])  

Plaintiffs contend Wells Fargo failed to timely produce its Equity Line Agreements and 
should be estopped from relying on them, but, as Wells Fargo points out in its reply in support of 
its motion, plaintiffs have not requested any continuance as described in Code Civil Procedure, 
§ 437c (h). 

Plaintiffs argue the use of the word “satisfy” in Civil Code, § 2943 (a)(5), defining “Payoff 
demand statement” supports the position that “satisfied” in 2941(b)(1) only refers to payment of 
the outstanding balance. (Plaintiffs’ Opposition to Wells Fargo MSJ, 12:10-22.) But in light of the 
BONY opinion, which is binding on this Court, the point is not persuasive. Notably, that 
subdivision also explicitly limits the effectiveness of a payoff demand statement to 30 days, a 
time period exceeded in this case. 

Plaintiffs point out that the demand statements included a line item fee for reconveyance 
and recording. Such fee may be charged pursuant to Civil Code, § 2941 (e) and may even have 
indicated that Wells Fargo intended to reconvey the deeds at some point, but a conclusion that 
the obligations were satisfied does not follow from such intent.  

Plaintiffs assert that, pursuant to subdivision (j) of Civil Code section 2941, Wells Fargo 
knew the reconveyance was not recorded, so it should have refunded the money it charged for 
reconveyance or else recorded the reconveyance. Whether a fee was refunded, or what Wells 
Fargo might have intended at the time it issued its demand statements, is not the issue 
presented by this case. Plaintiffs, who would bear the burden of proof at trial, must present 
evidence that satisfaction occurred.   

Plaintiffs further argue Wells Fargo should not have reopened the lines of credit in 
January 2005 because to do so violated the bank’s internal policies, and breached industry 
standards, but the relevance of the bank’s internal policies, or any industry standard of care (see 
Cheung Declaration, ¶8-10), is unclear in this context. Such breach or violation would not affect 
the terms of the obligations. To the extent plaintiffs raise issues related to Wells Fargo’s 
negligence or breach of any loan agreements, this is not how the FAC frames the issue.  

As to whether the statutory violation underlies each of the causes of action such that 
summary judgment is appropriate, the plaintiff does not dispute the issue. The Court observes 
that the first and second causes of action in the FAC state “because the 2000 HELOC and the 
2003 HELOC were paid off in full, and requested to be closed, both the 2000 HELOC DOT and 
the 2003 HELOC DOT should have been reconveyed, and Wells Fargo Bank has no secured 
interest in the Property.” (FAC, ¶¶16, 19.) The third cause of action states, “Wells Fargo failed to 
meet its obligation pursuant to Civil Code section 2941, because it failed to ·reconvey the 2000 
HELOC DOT and the 2003 HELOC DOT after the 2000 HELOC and the·2003 HELOC were 
paid in full, and requested to be closed, in 2004.” (FAC, ¶23.) The entire FAC appears to be 
vulnerable to the issues raised by Wells Fargo. 
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 2.  TIME:  9:00   CASE#: MSC14-01696 
CASE NAME: HUANG VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Please see Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: McMULLEN VS HOGGE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BRYAN HOGGE 
* TENTATIVE RULING: * 
 
The hearing is continued by stipulation to November 01, 2021, at 9:00 a.m., in Department 36. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-00556 
CASE NAME: U.S. BANK VS. ELKINS 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Plaintiff and 

Cross-Defendant U.S. Bank National Association, as Trustee Under the Pooling and Servicing 

Agreement Dated as of April 1, 2002, Morgan Stanley Dean Witter Capital I Inc. Trust 2002-NC2 

(“Plaintiff” or “U.S. Bank”). The MJOP relates to Plaintiff’s Complaint for (1) cancellation of 

instruments and (2) declaratory relief. The MJOP is opposed by Defendant and Cross-

Complainant John W. Elkins (“Defendant” or “Elkins”). Defendant is in pro per. 

As a threshold issue, the Court notes that it never reached the merits of the Plaintiff’s prior 

motion for judgment on the pleadings, as it was rendered moot by the filing of Defendant’s 

Amended Answer. This is the first hearing on the merits of Plaintiff’s MJOP. 

For the following reasons, the motion for judgment on the pleadings is granted-in-part and 
denied-in-part. 

Factual Background and Procedural History 

This case concerns the real property located at 27 Sunset Drive, Kensington, CA 94707 

(Complaint at ¶ 4) and a related prior lawsuit entitled John Elkins v. Provident, U.S. Bank, Litton, 

and Does 1 through X, Case No. C06-02165. (Id. at ¶ 8.) 

On or about February 19, 2002, Elkins executed a promissory note for $380,000 with 

Nationwide Lending Corporation, secured by a Deed of Trust against the subject property. 

(Complaint at ¶ 5.) The Deed of Trust was recorded on February 28, 2002. (Id., at Ex. 1.) On or 
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about March 20, 2003 a foreclosure sale took place, whereby the Property was conveyed to 

Provident Bank. (See id. at ¶ 7 and Ex. 3.) 

Elkins filed a lawsuit on October 25, 2006 disputing the foreclosure sale. (Complaint at ¶ 8.) 

Plaintiff, the beneficiary of the loan at the time, and Elkins entered into a loan modification to 

settle the matter, whereby the loan was modified. (Id. at ¶ 9.) 

The Complaint alleges that it was the intent of the parties at the time the loan was modified to 

rescind the Trustee’s Deed Upon Sale, however a rescission was never recorded. (Complaint at 

¶ 10.) Instead, a quitclaim deed transferring title to the Property from Provident Bank to Plaintiff 

was recorded on February 25, 2016. (Id. at ¶ 6.) By its Complaint, Plaintiff seeks to have the 

Trustee’s Deed Upon Sale and Quitclaim Deed rescinded and put title to the property back in 

John Elkins’ name. 

Request for Judicial Notice 

 

Plaintiff’s unopposed request for documents from the Contra Costa County Recorder’s Office 
and the Second Amended Complaint in Elkins v. Provident, et al. (Case No. C06-02165) is 
granted. (Evid. Code §§ 452, 453.) 

Defendant’s unopposed request for Judicial Notice is granted-in-part and denied-in-part. 
The Request is denied with respect to the parties’ agreements, non-conformed copies of file 
documents, and emails. These are not the proper subject of judicial notice. The Request is 
granted with respect to the Court’s April 19, 2021 tentative ruling. (Evid. Code §§ 452, 453.) 

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code 
Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment 
on the pleadings involves the same type of procedures that apply to a general demurrer. 
(Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; 
Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for 
judgment on the pleadings, courts consider whether the factual allegations, assumed true, are 
sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 
446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to 
only part of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil 
& Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Analysis 

Cancellation of Instruments 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” “To prevail on a claim to cancel an instrument, a plaintiff must prove (1) the 
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instrument is void or voidable due to, for example, fraud, and (2) there is a reasonable 
apprehension of serious injury including pecuniary loss or the prejudicial alteration of one's 
position.” (U.S. Bank National Assn. v. Naifeh (2016) 1 Cal.App.5th 767, 778 [citing Turner v. 
Turner (1959) 167 Cal.App.2d 636, 641.].) 

Here, the Complaint alleges that “[a] court order is needed to clear up title by rescinding the 
Trustee’s Deed Upon Sale and Quitclaim Deed and [to] put title to the Property back in 
Defendant John Elkins name and reinstate the Deed of Trust.” (Complaint at ¶ 16.) In his 
answer, Defendant admits this paragraph but argues that Plaintiff has the unilateral power to do 
so, without court order. (Amended Answer at ¶ 16.)  

Plaintiff argues that it is wary of proceeding unilaterally and seeks a judgment because there is 
a question as to whether they could act unilaterally. (See MJOP at § III(A).) 

Section 1058.5 of the Civil Code provides in part that “[w]here a trustee’s deed is invalidated by 
a pending bankruptcy or otherwise, recordation of a notice of rescission of the trustee’s deed 
… shall restore the condition of record title to the real property described in the trustee’s deed 
and the existence and priority of all lienholders to the status quo prior to the recordation of the 
trustee’s deed upon sale.” (Civ. Code § 1058.5(b) [emphasis added].) Plaintiff’s reticence arises 
out of the language “is invalidated … or otherwise” which is not defined by the legislative history 
nor examined at length in the case law. 

Plaintiff points to a federal case which examined § 1058.5, Mulhall v. Wells Fargo Bank, N.A. 
(N.D. Cal. 2017) 241 F.Supp.3d 1046. There, the Northern District noted that “Section 1058.5 
neither specifies nor limits how a TDUS or its underlying sale is invalidated.” (Id. at 1052.) 
Ultimately, the Northern District court took a broad view, noting that there are a number of 
grounds upon which a foreclosure sale can be set aside or invalidated. 

The Court does not rule on whether Plaintiff’s reluctance to unilaterally rescind is justified; 
rather, the Court need only decide whether Plaintiff is entitled to judgment cancelling the deeds. 
Here, Defendant argued in his prior action that the Trustee’s Deed was void for irregularities in 
the sale. (Pltf. RJN Ex. G; see also Amended Answer at ¶ 7 [“said foreclosure sale … was 
invalid and void ab initio as having been based on an invalid and void Notice of Default[.]”].) 
As a consequence, a subsequent Quitclaim Deed would necessarily be void as well. Plaintiff 
argues in its motion that “[b]oth outstanding deeds risk injury and prejudice to US Bank as 
Trustee’s security interest in the Deed of Trust by making it appear that US Bank as Trustee is 
owner of the Property, rather than a lienholder, and that the lien is no longer in effect.” (MJOP at 
7:5-8.) Defendant does not engage with these arguments in opposition; instead the opposition is 
focused primarily on his procedural objections and the merits of his Cross-Complaint. To the 
extent Defendant’s opposition is premised on the issues raised by his Cross-Complaint, the 
Court notes that judgment for Plaintiff on the cancellation of instruments claim does not 
extinguish Defendant’s Cross-Complaint. Defendant also appears to argue that this cause of 
action lacks merit because in his view the Plaintiff should rescind the TDUS and Quitclaim Deed 
without court order. The Court is not aware of any authority, and Plaintiff has not provided any, 
that would preclude judgment cancelling instruments on this basis. 

Plaintiff is entitled to judgment cancelling the Trustee’s Deed Upon Sale and Quitclaim Deed. 

Declaratory relief 
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Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” (Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 [“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”]; Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615.) 

Here, the Complaint states that “Plaintiff contends that the title to the Property should be 
restored to the Borrower and the Deed of Trust attached as Exhibit ‘1’ should be reinstated nunc 
pro tunc. In order to make that happen, the Quitclaim Deed attached as Exhibit ‘2’ and the 
Trustee’s Deed Upon Sale attached as Exhibit ‘3’ should be rescinded.” (Complaint at ¶ 20.) 
Defendant has admitted paragraph 20, though argues that “the use of the phrase ‘nunc pro tunc’ 
is vague and uncertain as to Plaintiff’s intent and meaning with respect to the rights and 
responsibilities of the parties[.]” (Amended Answer at ¶ 20.) 

Nunc pro tunc is a legal term of art which means to give retroactive effect to an order, judgment, 
or instrument. Nunc pro tunc designates the backdating of an instrument or order for the 
purpose of giving it retroactive effect. A judgment entered nunc pro tunc is presumed to have 
been already in effect from some earlier time when it ought to have been entered. 

The Court is not convinced that Plaintiff is entitled to judgment on its declaratory judgment claim. 
Notwithstanding judgment in Plaintiff’s favor on its claim for cancellation of instruments, there is 
an active controversy between the parties that precludes judgment for Plaintiff beyond just 
rescission of the deeds. Defendant’s Cross-Complaint (also for declaratory relief) seeks an 
adjudication of the parties’ rights and responsibilities that is inconsistent in part with Plaintiff’s 
requested relief. As a consequence, Plaintiff is not entitled to judgment on its claim for 
declaratory relief. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01246 
CASE NAME: MORAIS VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY CITY OF RICHMOND, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to November 1, 2021, at 9:00 a.m., in Department 36. 
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 6.  TIME:  9:00   CASE#: MSC21-00646 
CASE NAME: GONZALEZ VS. KEADING FAMILY TRUST 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY HILJA KEADING 
* TENTATIVE RULING: * 
 
 Defendants’ demurrers are overruled.  Defendants shall file answers on or before 
November 2, 2021. 
 
 The requests for judicial notice are granted.  The parties shall properly tab their exhibits 
in all future filings.  (Cal. Rules of Court, rule 3.1110, subd. (f).) 
 
 Plaintiffs have alleged a viable damages theory in paragraphs 30 and 31 of the Second 
Amended Complaint, which read as follows: 
 

30. …  Plaintiffs have suffered additional damage arising from this particular 
transaction.  The purchase of the Subject Property required the Plaintiffs to 
borrow against their 401k account.  On June 2, 2019, Plaintiffs borrowed the sum 
of $ 400,000 which was required to be paid back in full into their 401k account by 
August 2, 2019.  Prior to closing escrow on the Subject Property, Plaintiffs had 
been approved for a refinancing which would allow the borrowed funds to be paid 
back well in advance of the August 2, 2019 deadline.  As a direct and proximate 
result of the recordation of the lis pendens, as herein alleged, and the 
encumbrance it imposed on Plaintiffs’ title to the Subject Property, Plaintiffs were 
unable to refinance the Subject Property as agreed and were unable to pay back 
the borrowed funds by the August 2, 2019 deadline. 
 
31. As a result of the failure to timely repay the $ 400,000 loan, Plaintiffs 
incurred an IRS tax penalty of $ 150,000 plus 9% interest on any unpaid balance.  
Plaintiffs were able to make an agreed upon repayment plan which allows the 
unpaid loan balance to be repaid at the rate of $900 per month plus interest, 
including an annual 9% interest penalty.  As of February 10, 2021, Plaintiffs had 
incurred penalty and interest charges of $ 30,471. 

 
(SAC, pp. 9-10.)  Defendants argue that plaintiffs will not be able to prove causation, but this is 
not a question that can properly be decided by demurrer.  (See Tung v. Chicago Title Co. (2021) 
63 Cal.App.5th 734, 747 [“it is a question of fact for a jury—not the court”]; Moncada v. West 
Coast Quartz Corp. (2013) 221 Cal.App.4th 768, 776-777 [order sustaining demurrer reversed].) 
 
 The OCM decision cited by defendants does not support the demurrers because 
the appeal in that decision was taken from a jury verdict, not a demurrer, and also because the 
Court of Appeal found that the plaintiffs in that case did adequately establish causation.  
(See OCM Principal Opportunities Fund, L.P. v. CIBC World Markets Corp. (2007) 157 
Cal.App.4th 835, 874 [“[i]n our view, respondents established proximate causation for the 
purposes of showing (1) their entitlement to damages and (2) the amount of the damages”].)  
Similarly, the U.S. Ecology decision is distinguishable on the ground that the appeal was taken 
following “a bench trial.”  (US Ecology, Inc. v. State of California (2005) 129 Cal.App.4th 887, 
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891.)  In fact, an earlier Court of Appeal decision in the same U.S. Ecology case reversed an 
order sustaining the trial court’s demurrer: 
 

The trial court sustained defendants' demurrer without leave to amend.  
Ecology appealed, and in a published decision we concluded Ecology had 
properly alleged a promissory estoppel claim and reversed the judgment as to 
that cause of action and the related declaratory relief claim.  However, we 
affirmed the judgment in all other respects.  (US Ecology, Inc. v. State of 
California (2001) 92 Cal.App.4th 113, 120 [111 Cal. Rptr. 2d 689] (US Ecology). 

 
After remand, this matter proceeded to a bench trial before the Honorable 
Eugene Mac Amos, Jr., on the promissory estoppel claim.  Following trial, the 
court ruled in defendants' favor, finding (1) Ecology failed to prove [not to allege] 
that defendants caused its damages, and (2) the equitable doctrine of unclean 
hands barred Ecology's recovery.  [Emphasis added.] 

 
(Ibid.) 
 
 In light of this finding, the Court need not address whether additional damages are 
potentially recoverable under the theories articulated in paragraph 29 (diminution in value) and 
paragraph 32 (security costs).  A demurrer must be overruled so long as at least one viable 
theory is stated.  (See Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 108 
Cal.App.4th 1028, 1047 [“a demurrer cannot rightfully be sustained to part of a cause of action 
or to a particular type of damage or remedy”].  Accord PH II, Inc. v. Superior Court (1995) 33 
Cal.App.4th 1680, 1681-83.) 

 

  

 7.  TIME:  9:00   CASE#: MSC21-00646 
CASE NAME: GONZALEZ VS. KEADING FAMILY TRUST 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY NRT WEST, INC., MARGARET M. LIN 
* TENTATIVE RULING: * 
 
Please see Line 6. 
 

  

 8.  TIME:  9:00   CASE#: MSC21-01086 
CASE NAME: HERNANDEZ VS. AMERICAN 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY ACTION 
FILED BY AMERICAN AUTOMOBILE ASSOCIATION, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a petition to compel arbitration and to stay the action filed by defendants 

American Automobile Association of Northern California, Nevada and Utah ("AAA"), Jessica 
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Houston, and Juan Bermudez (collectively "Defendants"). For the reasons set forth, the motion 

is granted, and the action is stayed pending completion of the arbitration. 

Factual Background 

Plaintiff Elizabeth Hernandez alleges she was employed by AAA Insurance as a customer 

service representative beginning in 2005. (Compl. ¶ 13.) Hernandez declares that in the facts of 

growing dysfunction between the insurance company and the club operations, the company 

underwent a corporate reorganization in June 2011. (Hernandez Decl. ¶ 12.) As part of the 

corporate reorganization, the insurance company and the club operations were severed. (Id.) 

She contends she was told she had to sign papers in order to continue her employment. 

(Hernandez Decl. ¶ 13.)  

Hernandez received a three-page offer of employment ("Employment Offer") on June 13, 2011. 

(Hernandez Decl. ¶ 15.) Hernandez signed the Employment Offer on June 15, 2011. 

(Hernandez Decl. ¶ 15; Radu Decl. ¶ 6 and Exh. A.) The signature page of the Employment 

Offer refers to an Arbitration Agreement simultaneously transmitted to Hernandez, and AAA 

contends Hernandez also signed the Arbitration Agreement on June 15, 2011. (Radu Decl. ¶¶ 6, 

7, and Exhs. A and B.)  

Hernandez alleges she worked for AAA until she gave notice of her resignation and was 

constructively terminated in November 2020. (Compl. ¶ 24.) She alleges generally that she was 

wrongfully terminated after she returned from a medical leave and disputed deductions she 

contends AAA improperly took from her paychecks beginning in March 2020. She alleges 

causes of action against AAA for various forms of discrimination, harassment, failure to prevent 

discrimination and harassment, retaliation, wrongful termination in violation of public policy, 

breach of contract, intentional infliction of emotional distress, and violation of whistleblower 

protection. The fifth cause of action for harassment also names Jessica Houston and Juan 

Bermudez as defendants. 

Procedure and Burden of Proof on Motion to Compel Arbitration 

"A petition to compel arbitration should be granted if the court determines that an agreement to 

arbitrate the controversy exists. (Code Civ. Proc., § 1281.2.) The threshold issue of whether a 

valid and enforceable agreement to arbitrate exists is determined under California law and 

procedures. (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 

("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.)  

The moving parties bear the burden of proving the existence of the arbitration agreement by a 

preponderance of the evidence. (Rosenthal, supra, 14 Cal.4th at 413; Alvarez v. Altamed Health 

Services Corp. (2021) 60 Cal.App.5th 572, 580.) Once the existence of an arbitration agreement 

is established, the burden is on the party opposing arbitration to prove its defense. (Alvarez v. 

Altamed Health Services Corp., supra, 60 Cal.App.5th at 580.) If a written arbitration agreement 

exists, it will be enforced unless there are grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 

8 Cal.5th 111, 125 ("OTO"); Code Civ. Proc. § 1281.) 

The parties do not dispute that the Arbitration Agreement AAA seeks to enforce would cover 

the claims asserted by Plaintiff. What is in dispute is whether Hernandez has entered into an 
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Arbitration Agreement with AAA, and if she did enter into the Arbitration Agreement, whether 

the agreement is unenforceable based on certain defenses raised by Hernandez. 

A. Existence of An Arbitration Agreement 

 

Hernandez admits that she received and signed the June 2011 Employment Offer which is also 

confirmed by AAA to be a document signed by Hernandez and maintained as part of her 

personnel file. (Hernandez. ¶ 15; Radu Decl. ¶ 6, Exh. A.) Hernandez acknowledges she was 

told she had to sign the "documents" to continue working for AAA. (Hernandez Decl. ¶¶ 13, 16.) 

The three-page Employment Offer specifically refers to an Arbitration Agreement transmitted to 

Hernandez simultaneously with the Employment Offer; the Arbitration Agreement is referenced 

on the same page as her signature on the Employment Offer. Radu of AAA declares that 

Hernandez's personnel file also includes a copy of the Arbitration Agreement signed by 

Hernandez. (Radu Decl. ¶ 7, Exh. B.)  

Hernandez asserts that she "did not ever see or review" the Arbitration Agreement. (Hernandez 

Decl. ¶ 24.) Hernandez is fluent in English. (Hernandez Decl. ¶ 4.) She describes promotions 

she received, her position as a "top seller," and awards she has won during her tenure with 

AAA. (Hernandez Decl. ¶¶ 5, 6.) She indicates that she was known for her intelligence and work 

ethic, and was a resource for others at the company for her knowledge of the Compensation 

Manual, with others, including managerial staff, coming to her "for explanations of confusing 

sections of the Compensation Manual." (Hernandez Decl. ¶ 7.) 

Hernandez acknowledges that through Workday, the electronic document system used by AAA 

to submit documents to its employees for review and signature, she received many documents, 

including HR policies, background checks, performance reviews, timecards, employee 

handbooks, and other documents. (Hernandez Decl. ¶¶ 10, 14.) She states she found it to be an 

efficient system because she could sign documents without reviewing them; if the Workday 

document required a signature, she would "simply click an icon and apply [her] signature." 

(Hernandez Decl. ¶ 11.)  

Hernandez declares that she received "documents" from AAA to sign as part of the 

reorganization, including her Employment Offer, she was told she "needed to sign the 

documents" and where Workday indicated her signature was necessary, she "used Workday to 

supply [her] signature as asked." (Hernandez Decl. ¶ 15-17 [emphasis added].) Hernandez does 

not deny that the signature reflected on the Arbitration Agreement attached as Exhibit B to the 

Radu Declaration is her signature supplied through Workday, or deny that she in fact signed the 

Arbitration Agreement through Workday with the other "documents" she was given to sign in 

connection with the Employment Offer and the reorganization. She states instead that she "did 

not ever see or review" the Arbitration Agreement. (Hernandez Decl. ¶ 24.)  

AAA has met its burden of demonstrating the existence of an Arbitration Agreement reflected in 

the signed Arbitration Agreement. (Radu Decl. Exh. B.) The Court is persuaded based on the 

evidence presented by Hernandez and AAA that Hernandez signed the Employment Offer and 

Arbitration Agreement attached as Exhibits A and B to the Radu Declaration.   
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B. Hernandez's Defenses to Enforcement of Her Arbitration Agreement 

 

The Court having concluded that AAA has met its burden of proving an Arbitration Agreement 

with Hernandez exists, the burden is on Hernandez to demonstrate a legal basis for the Court 

not to enforce the Arbitration Agreement. Hernandez raises two defenses: that the agreement is 

void based on fraud in the inception, and that the agreement is unenforceable for 

unconscionability.  

1. Fraud in the Inception 

 

Hernandez states that her managers Will Stallworth and Patricia Guerrero told her she was 

going to have to sign documents in order to continue working in light of the AAA reorganization. 

(Hernandez Decl. ¶¶ 5, 13.)  Though Hernandez indicates that a major corporate restructuring 

was occurring in 2011 after "growing dysfunction" at the company, she states her managers 

told her to just " 'sign and get back to work' because 'nothing was really changing.' " (Hernandez 

¶¶ 12, 13.) She indicates she was told orally that her pay and title would be the same and that 

she did not read her three-page Employment Offer because she thought she knew what was in 

the document based on "discussions with management about the coming reorganization." 

(Hernandez Decl. ¶ 15.)   

She states that "management" during her career with AAA "bombarded" her with requests to 

sign forms, "many relating to HR policies and office procedures" coupled with assurances "that 

signing was 'no big deal,'" and that she should sign and " ' get back to work.' " (Hernandez Decl. 

¶ 14.) These allegations are insufficient to demonstrate the Arbitration Agreements were "void 

ab initio" based on fraud in the inception.  

There is no evidence that Hernandez did not know what she was signing or intended to sign 

certain documents but others were substituted for the documents she actually executed. 

(See Hotels Nevada (2006) 144 Cal.App.4th 754, 764 [facts sufficient to state a claim for fraud 

in the execution were alleged where one party alleged "the copies of the Memorandum and 

Agreement that appellant sought to enforce were not the same documents that it signed" where 

they had agreed to a 12 month holdback and the agreement appellant sought to enforce had a 

60-month holdback (emphasis added)].) She knew she was signing an Employment Offer and 

documents necessary to her employment with the reorganized company. (Hernandez Decl. 12, 

13, 15-17.) 

California law distinguishes between fraud in the "execution" or 

"inception" of a contract and fraud in the "inducement" of a 

contract. In brief, in the former case " 'the fraud goes to the 

inception or execution of the agreement, so that the promisor is 

deceived as to the nature of his act, and actually does not 

know what he is signing, or does not intend to enter into a 

contract at all, mutual assent is lacking, and [the contract] is void. 

In such a case it may be disregarded without the necessity of 

rescission.' " [Citation omitted.]  
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(Rosenthal, supra, 24 Cal.4th at 415 [quoting Ford v. Shearson Lehman American Express, Inc. 

(1986) 180 Cal. App. 3d 1011, 1028] (emphasis added).)  

Hernandez states she did not read any of the documents before signing them, and that she did 

not "see or review" the Arbitration Agreement. (Hernandez Decl. ¶¶ 15-17.) The Employment 

Offer, Hernandez acknowledges, was sent to her on June 13, 2011. (Hernandez Decl. ¶ 15.) 

The "Acceptance of Terms" paragraph on the signature page required her to return the 

document to AAA by 5:00 p.m. on June 24, 2011, 11 days later.  (Radu Decl. Exh. A, p. 3.) 

The Employment Agreement and Arbitration Agreement both indicate they were signed June 15, 

2011, two days later. (Radu Decl. Exhs. A, B.)  

Addressing a similar claim of fraud in the inception in Rosenthal, the Court stated that, "our law 

is clear that misrepresentation does not render the contract void unless the misled party, before 

making the agreement, lacked a reasonable opportunity to learn its terms." (Rosenthal, 

supra, 24 Cal.4th at 421 [italics in original, bold added].) The Court continued, "It follows that 

one party's unreasonable reliance on the other's misrepresentations, resulting in a failure to 

read a written agreement before signing it, is an insufficient basis, under the doctrine of fraud in 

the execution, for permitting that party to avoid an arbitration agreement contained in the 

contract." (Id. at 423 [italics in original].)    

The fact that Hernandez chose not to sign without reading her Employment Offer and the 

Arbitration Agreement does not make them any less binding. (Pinnacle, supra, 55 Cal.4th at 236 

["An arbitration clause within a contract may be binding on a party even if the party never 

actually read the clause," citing 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 

1199, 1215].) " 'Reasonable diligence requires the reading of a contract before signing it. A party 

cannot use his own lack of diligence to avoid an arbitration agreement.' [Citation omitted.]" 

(Brookwood v. Bank of America (1996) 45 Cal.App.4th 1667, 1674 [quoting Rowland v. 

PaineWebber Inc. (1992) 4 Cal.App.4th 279, 286].) 

Hernandez seems to claim she relied on statements purportedly made by her managers 

minimizing the importance of the documents in not seeing, reviewing or reading any of the 

documents despite their brevity and despite the circumstances under which they were 

presented, specifically such "dysfunction" that the company had to undergo a corporate 

restructuring that resulted in new written offers of employment and other documents being sent 

to employees which had to be signed in order for them to continue their employment. They do 

not contend that "management" or the specific managers sent the Employment Offer and 

Arbitration Agreement but told her she was signing some other document. The facts do not 

support a finding that the Arbitration Agreement is void ab initio.  

The Court in Rosenthal rejected a similar claim by plaintiffs in that case, who stated they relied 

on assurances by the financial institution personnel that they did not need to read the 

documents, that they were merely "standard forms," and that the documents just "repeated what 

they told" the customers orally. The Court held those facts did not mean that the plaintiffs did not 

have a reasonable opportunity to apprise themselves of the terms of the agreements, and the 
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facts did not support that the arbitration agreements were void for fraud in the inception. (Id. at 

423-424.)  

Plaintiffs' long-term relationship with GWB and their belief the 

GWFSC representatives actually represented GWB do, to some 

degree, explain their asserted reliance on the representatives' 

assurances they need not read the client agreements. We do not 

believe, however, these facts are so compelling as to make 

reasonable plaintiffs' complete reliance on the representatives. To 

make out a claim of fraud in the execution, it must be 

remembered, Plaintiff must show their apparent assent to the 

contracts--their signatures on the client agreements--is 

negated by fraud so fundamental that they were deceived as 

to the basic character of the documents they signed and had 

no reasonable opportunity to learn the truth. . . . . Because the 

facts described above do not establish these Plaintiff lacked a 

reasonable opportunity to learn the character of the documents 

they signed, they do not prove fraud sufficient to make the 

contracts wholly void. 

(Id. [emphasis added].) 

The evidence before the Court shows that Plaintiff had a reasonable time to read and learn the 

contents of the two- and three-page agreements she was asked to sign. Hernandez does not 

contend that anyone stopped her from reading the documents in electronic form, or that she did 

not have the ability to print the documents and read them in paper form if she chose to do so. 

See also Radu Decl. Exh. F [consent to electronic signature for 2014 Development Plan 

includes acknowledgment Hernandez could store an electronic copy and print a paper copy]; 

Hernandez Decl. Exh. A [printed copy of 2020 Handbook].)  She has not shown grounds to 

declare her Arbitration Agreements void for fraud in the inception under Rosenthal.  

2. Unconscionability 

 

The burden is on Hernandez to prove the arbitration agreement is unenforceable on the ground 

of unconscionability. (Rosenthal, supra, 14 Cal.4th at 413; Diaz v. Sohnen Enterprises, supra, 

34 Cal.App.5th at 131-32.) Both procedural and substantive unconscionability must be 

demonstrated to render a contract unenforceable, based on a sliding scale such that the greater 

the procedural unconscionability, the lesser the required showing of substantive 

unconscionability, and vice versa. (Armendariz v. Foundation Health Psychcare Services, Inc. 

(2000) 24 Cal. 4th 83, 114.) (See also OTO, supra, 8 Cal.5th at 125.) 

a. Procedural Unconscionability 

 

Procedural unconscionability involves the components of "oppression" and "surprise." (OTO, 

supra, 8 Cal.5th at 126.) Where the agreement is a contract of adhesion, typically a non-

negotiable form drafted by the party seeking to compel arbitration, there is some showing of 
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oppression and a degree of procedural unconscionability. (OTO, supra, 8 Cal.5th at 126.) 

Surprise for purposes of procedural unconscionability arises where the allegedly 

unconscionable term "is hidden within a prolix printed form." (Pinnacle, supra, 55 Cal.4th at 

247.) 

Plaintiff has declared that signing the "documents" submitted to her in June 2011 as part of the 

reorganization, which would include her Employment Offer and the Arbitration Agreement 

referenced in the Employment Offer and which she signed concurrently, was a condition of her 

continued employment by the reorganized entity and she had no choice other than to sign if she 

wanted to continue her employment with the reorganized entity. (Hernandez Decl. ¶¶ 12, 13, 

15-17.)  This fact establishes some oppression and a degree of procedural unconscionability 

based on the inherent economic pressure on an existing or prospective employee to agree in 

order to retain or gain employment. (Id.; Baxter v. Genworth North America Corp. (2017) 16 

Cal.App.5th 713, 723.) 

The Court does not find, however, a degree of procedural unconscionable remotely close to the 

procedural unconscionability in OTO, supra, 8 Cal.5th 111, relied on by Hernandez. Hernandez 

cites her intelligence, work ethic, and ability to comprehend and explain to others the "confusing 

sections" of AAA's Compensation Manual. (Hernandez Decl. ¶¶ 6, 7.) By the terms of the 

Employment Offer, Hernandez had up to 11 days to read and understand the employment 

documents she was required to sign and return to continue her employment, and she did not 

sign until two days after she received the Employment Offer. (Radu Decl. Exhs. A, B.)  

While Plaintiff complains that her managers and others did not expressly tell her about the 

documents she was signing, inform her they were important, or employ a system that would 

guaranty she actually read them, she also does not declare that she did not have the ability to 

read or understand the three-page Employment Agreement or the Arbitration Agreement, that 

she did not have the ability to print out the documents, that she could not ask questions about 

them before signing, or that notwithstanding the 11 days provided in the Employment Offer to 

review, sign and return the documents, she was forced to sign them in three or four minutes like 

the employee in OTO. (Id. at 118.) The employee in OTO was not presented the documents by 

HR personnel or managers who could answer any substantive questions he might have, but 

instead was given the documents by a porter unlikely to have any knowledge of the documents 

whose task was simply to obtain the employee's signatures as quickly as possible. (Id.)  

In terms of "surprise," the Arbitration Agreement is a separate, two-page document with a 

bolded title on the first page in capitalized letters labeled "ARBITRATION AGREEMENT," and 

bold text regarding the effect of the agreement as a waiver of both parties' "right to resolve any 

claim through a trial by jury or judge or by administrative proceeding." (Radu Decl. ¶ 7, Exh. B.) 

The first paragraph of the Arbitration Agreement is admittedly a lengthy sentence, which cites 

various types of claims that may be subject to arbitration, and in that respect is similar to one of 

the sentences of the arbitration provision in OTO. The Arbitration Agreement, however, cannot 

be characterized as a "paragon of prolixity, only slightly more than a page long but written in 

extremely small font" as the arbitration provision was described in OTO. (Id. at 119, 128 [citing 

the Court of Appeal characterization of the provision there as "visually impenetrable"].)  
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There is no evidence of the type of "sharp practices" the Courts in other cases have found may 

produce an extraordinary or exceptional degree of procedural unconscionability. (OTO, supra, 

8 Cal.5th at 129; Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1245 [finding no "sharp 

practices," stating the employee in that case "was not lied to, placed under duress, or otherwise 

manipulated into signing the arbitration agreement. The adhesive nature of the employment 

contract requires us to be 'particularly attuned' to her claim of unconscionability [citation 

omitted], but we do not subject the contract to the same degree of scrutiny as '[c]ontracts of 

adhesion that involve surprise or other sharp practices.' [Citation omitted.]"].) 

Considering all of these factors and circumstances, there is some degree of procedural 

unconscionability associated with the Arbitration Agreement which requires scrutiny of the 

agreement, but nothing close to the exceptional or extraordinary degree found in OTO. 

b. Substantive Unconscionability 

 

In making the unconscionability determination, "The ultimate issue in every case is whether 

the terms of the contract are sufficiently unfair, in view of all relevant circumstances, that a court 

should withhold enforcement." (Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 

911-12.) Substantive unconscionability focuses on the substantive fairness of the terms and 

whether the agreement is "unfairly one-sided." (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 

1064, 1071; Baltazar v. Forever 21, Inc., supra, 62 Cal.4th at 1248; Carmona v. Lincoln 

Millennium Car Wash, Inc. (2014) 226 Cal.App.4th 74, 85.) In general, substantive 

unconscionability requires a finding that the provisions of the arbitration agreement are so overly 

harsh, unduly oppressive, and unreasonably favorable to the more powerful party that they 

undermine its neutrality. (Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 910-11, 

913; Armendariz, supra, 24 Cal.4th at 117.) Something more than an employee making a bad 

bargain is required. (Pinnacle, supra, 55 Cal.4th at 246 ["A contract term is not substantively 

unconscionable when it merely gives one side a greater benefit; rather, the term must be 'so 

one-sided as to ‘shock the conscience.'," quoting 24 Hour Fitness, Inc. v. Superior Court (1998) 

66 Cal.App.4th 1199, 1213].)  

(i) "Repeat Player Effect" 

 

Plaintiff does not point to any provision of the Arbitration Agreement that is explicitly one-sided 

or non-neutral. Instead, she contends the agreement is substantively unconscionable based on 

the "repeat player effect." She argues that because AAA is a corporation with many employees, 

AAA is more likely to engage in arbitration proceedings than the individual employees which 

gives AAA an advantage in arbitration. (Opp. p. 10, l. 20 - p. 11, l. 13.) 

Plaintiff's position is not supported by any binding authority that has held the "repeat player 

effect" renders an arbitration agreement unenforceable for substantive unconscionability. To the 

contrary, such a determination would undermine the strong law and policy favoring arbitration, 

as the Court recognized in Tiri v. Lucky Chances, Inc. (2014) 226 Cal.App.4th 231, cited by 

Hernandez. (Id. at 249 ["[T]hese concerns, as reasonable as they are, are virtually always 

present with delegation clauses in employment arbitration agreements. To conclude that they 
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signify substantive unconscionability would be tantamount to concluding that delegation clauses 

in employment arbitration agreements are categorically unenforceable," which violates United 

States Supreme Court precedent, and the strong policy of the FAA, the California Arbitration 

Act, and abundant case law favoring arbitration].) (See also Mercuro v. Superior Court (2002) 

96 Cal.App.4th 167, 178, 179 ["While our Supreme Court has taken notice of the 'repeat player 

effect,' the court has never declared this factor renders the arbitration agreement 

unconscionable per se.  . . . We too are not prepared to say without more evidence the 'repeat 

player effect' is enough to render an arbitration agreement unconscionable "].)  

The Court's reference to studies addressing the "repeat player effect" in Armendariz, supra, 

24 Cal.4th at 115 cited by Plaintiffs, was at most dicta generally commenting on the arbitration 

process, as the Court recognized in Mercuro v. Superior Court, supra, 96 Cal.App.4th at 178. 

(See also Sanchez v. Western Pizza Enterprises, Inc. (2009) 172 Cal.App.4th 154, 177-178 

[substantive unconscionability found based on misleading provision on selecting arbitrator from 

"panel" which was a single arbitrator selected by the employer combined with other grounds].) 

(ii) Contrary to Public Policy 

 

Plaintiff also raises as a ground for substantive unconscionability that the arbitration agreement 

is contrary to public policy expressed in Labor Code § 432.6, which provides that an employer 

cannot require an employee "to waive any right, forum, or procedure for a violation of any 

provision of the California Fair Employment and Housing Act . . .  including the right to file and 

pursue a civil action" as a condition of commencement or continuation of employment. The 

Court agrees with Defendants' position that Labor Code § 432.6 does not apply and does not 

render the Arbitration Agreement substantively unconscionable for the reasons explained in 

their Reply. (Reply p. 8, ll. 11-25.)  

Among other reasons, the statute provides it does not "invalidate a written arbitration agreement 

that is otherwise enforceable under the Federal Arbitration Act (9 U.S.C. Sec. 1 et seq.)." In 

addition, the parties entered into the Arbitration Agreement long before Labor Code § 432.6 was 

enacted or became effective. (Lab. Code § 432.6(h) ["This section applies to contracts for 

employment entered into, modified, or extended on or after January 1, 2020."].) The legislative 

statement in support of the statute "declares" the policy of the legislature in 2019, but does not 

indicate that Labor Code § 432.6 is declaratory of existing law in the state prior to its enactment, 

because the statute clearly does not reflect existing law prior to its enactment. (See Stats 2019 

ch 711 [Sect. 1(a): "The Legislature finds and declares that it is the policy of this state to ensure 

that all persons have the full benefit of the rights, forums, and procedures established in the 

California Fair Employment and Housing Act . . . and the Labor Code."].) To find that the 

Arbitration Agreement violates public policy and is substantively unconscionable based on Labor 

Code § 432.6 would essentially give the statute retroactive application to an otherwise binding 

and effective arbitration agreement entered into years before, contrary to its express terms.  

(iii) Other Grounds 
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Plaintiff identifies a list of other grounds for finding the Arbitration Agreement is substantively 

unconscionable, most of which are characteristics inherent in the arbitration process itself and 

none of which impose unequal or non-neutral limits or burdens on the employee not also 

imposed on the employer. (Opp. p. 10, ll. 5-12.) Arbitration is not identical to civil litigation in a 

court by design. (See, e.g., OTO, supra, 8 Cal.5th at 123 [efficiency and informality are 

fundamental attributes of arbitration, and courts cannot impose unconscionability rules that 

conflict with the efficiency inherent in arbitration].) Like the "repeat player" concern, Plaintiff cites 

no authority holding that any of the facially neutral general provisions applicable to employment 

arbitration before JAMS listed as evidence of substantive unconscionability have been held by 

the courts to be substantively unconscionable. The fact an arbitrator can control discovery and 

that discovery may be "truncated" does not render the arbitration agreement substantively 

unconscionable so long as adequate discovery is provided. (Davis v. Kozak (2020) 53 

Cal.App.5th 897, 910 ["A limitation on discovery is an important way in which arbitration can 

provide a simplified and streamlined procedure for the resolution of disputes."].) Plaintiff has not 

shown the discovery available to her in arbitration will be inadequate to vindicate her rights. 

(Id. at 911-912.) 

The only specific limitation in the JAMS employment arbitration rules which Plaintiff cite as unfair 

or one-sided is that both parties have to agree to an appeal which they assert "clearly favors the 

employer." (Opp. p. 11, ll. 20-21.) But like the other general differences between arbitration and 

civil litigation of Plaintiff's claim, she has not shown why this mutually applicable provision 

"clearly" favors the employer over the employee, indicating only that the employer would likely 

not agree if the employer prevails. (Opp. p. 10, ll. 5-8.) Plaintiff does not suggest an employee 

who prevails in arbitration would for some reason be more likely to agree to an appeal by 

the employer.  

Plaintiff has the burden of proof on the unconscionability defense. Plaintiff has not demonstrated 

her Arbitration Agreements should not be enforced on the grounds of unconscionability under 

Civil Code § 1670.5 and Code of Civil Procedure § 1281.2.  

C. Applicability of Arbitration Agreements to Claims Against Individual 

Defendants 

 

Plaintiff's Opposition does not contest AAA's position that if the Court enforces the Arbitration 

Agreement, Hernandez's claims against the individual defendants Houston and Bermudez are 

also subject to arbitration. The terms of the Arbitration Agreement support the scope of the 

arbitration as encompassing Plaintiff's claims against Houston and Bermudez. (Radu Decl. 

Exh. B [under the Arbitration Agreement "disputes that might arise in connection with the 

employment of [the Employee] with" AAA and claims that "aris[e] from or relat[e] to" her 

employment or the termination of their employment are subject to arbitration, with AAA defined 

to include its officers, employees and representatives, among others]. The Court in JSM 

Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222 addressed the principles and 

circumstances in which Plaintiff who have agreed to arbitrate their claims can be compelled to 

arbitrate claims against nonsignatories to the arbitration agreement where the claims are "based 

on the same facts and are inherently inseparable from the claims against the signatory that are 
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subject to arbitration." (Id. at 1238 [quoting Turtle Ridge Media Group, Inc. v. Pacific Bell 

Directory (2006) 140 Cal.App.4th 828, 833, internal quotation marks omitted].) The Court finds 

the claims against the individual defendants Houston and Bermudez are intertwined with the 

claims against AAA and are properly subject to arbitration under the Arbitration Agreement.  

Finkelman Declaration 

The Court has reviewed the Finkelman Declaration and Defendants' objections and motion to 

strike. The Court finds the declaration has little probative value on the issues before the Court 

on the motion. Though the Court declines to strike the declaration, to the extent Dr. Finkelman's 

Declaration does not address "a subject that is sufficiently beyond common experience" and to 

the extent Dr. Finkelman's testimony does not assist the Court as the trier of fact, the testimony 

is not admissible as expert testimony and is unnecessary. (Evid. Code § 801(a).) To the extent 

Dr. Finkelman's testimony sets forth legal opinions or conclusions he has drawn from the 

evidence, the testimony is not admissible. Without considering the sufficiency of Dr. Finkelman's 

qualifications to offer opinions on "good practices" for employers or human resources 

departments, those are not issues that must be determined in ruling on these motions.  

 

Stay of Litigation 

If the Court grants a petition to compel arbitration, the Court also has discretion to stay the 

litigation pending the arbitration, to stay the arbitration pending the litigation, or to grant other 

relief to manage the litigation. (Acquire II, Ltd. v. Colton Real Estate Group (2013) 213 

Cal.App.4th 959, 980.) The Court in its discretion grants Defendants' motion to stay the 

litigation pending completion of the arbitration. 

 

  

 9.  TIME:  9:00   CASE#: MSL17-02486 
CASE NAME: BANK OF AMERICA VS. CHATAS 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
  
On or about September 13, 2017, the parties stipulated to a settlement of this case and agreed 
that the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after 
making a number of payments.  This unopposed motion is granted.  Judgment is ordered for 
Plaintiff in the principal sum of $3,186.63 court costs of $569.50 for a total judgment of 
$3,756.13. 
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10.  TIME:  9:00   CASE#: MSL18-04900 
CASE NAME: BANK OF AMERICA VS. ARREGUIN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
On or about May 23, 2019, the parties stipulated to a settlement of this case and agreed that the 
Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after making a 
number of payments.  This unopposed motion is granted.  Judgment is ordered for Plaintiff in 
the principal sum of $6,758.44 court costs of $509.50 for a total judgment of $7,267.94. 

 

  

11.  TIME:  9:00   CASE#: MSL19-02069 
CASE NAME: BANK OF AMERICA VS. STOVALL 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER TERMS OF 
SETTLEMENT FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
On or about June 12, 2019, the parties stipulated to a settlement of this case and agreed that 
the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after making a 
number of payments.  This unopposed motion is granted.  Judgment is ordered for Plaintiff in 
the principal sum of $770.50 court costs of $569.50 for a total judgment of $1,340.00. 

 

  

12.  TIME:  9:00   CASE#: MSL20-01632 
CASE NAME: BANK OF AMERICA VS. SATURN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
On or about May 26, 2020, the parties stipulated to a settlement of this case and agreed that the 
Court would retain jurisdiction to enforce its terms.  Defendant has defaulted without making any 
payments.  This unopposed motion is granted.  Judgment is ordered for Plaintiff in the principal 
sum of $15,830.34 court costs of $495.00 for a total judgment of $16,325.34. 
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13.  TIME:  9:00   CASE#: MSL20-01709 
CASE NAME: UNIFUND CCR VS. DEREK MISALUCHA 
HEARING ON MOTION TO VACATE STAY & ENTER JUDGMENT PURSUANT TO STIP. 
FILED BY UNIFUND CCR, LLC 
* TENTATIVE RULING: * 
 
On or about April 30, 2020, the parties stipulated to a settlement of this case and agreed that 
the Court would retain jurisdiction to enforce its terms.  Defendant has defaulted after making a 
number of payments.  This unopposed motion is granted.  Judgment is ordered for Plaintiff in 
the principal sum of $458.50 court costs of $575.00 for a total judgment of $1,033.50. 

 

  

14.  TIME:  9:00   CASE#: MSL20-03099 
CASE NAME: WELLS FARGO VS. AMINTAHERI 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
On February 11, 2021, Judgment was entered against the Defendant.  Prior to entry of 
Judgment, Defendant filed Chapter 7 bankruptcy on February 5, 2021, Case 21-40172.  Plaintiff 
now moves to dismiss the matter based on their discovery of Defendant’s bankruptcy. This 
motion is granted,  the prior judgment of February 11, 2021 is vacated and the matter is 
dismissed without prejudice.  (Code Civ. Proc.. § 473(d).) 

 

  

15.  TIME:  9:00   CASE#: MSL20-05559 
CASE NAME: WELLS FARGO VS. GONZALEZ 
HEARING ON OSC RE: WHY COURT SHOULD NOT STRIKE DEFT'S ANSWER FOR 
FAILURE TO APPEAR 8/25/21 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   10/18/21 

 
 

- 27 - 

16.  TIME:  9:00   CASE#: MSL20-05559 
CASE NAME: WELLS FARGO VS. GONZALEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action.  (Code Civ. Proc., § 437c, subd. (a).)  That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’  (Code Civ. Proc., § 437c, subd. (p)(1).)  If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
 
 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its breach of contract claim.  There was no opposition to the motion. 
 
 The undisputed evidence provided by Plaintiff proves that Defendant entered into a loan 
agreement with Wells Fargo Bank, made partial payments and stopped paying on the account 
as of June 30, 2020.  The evidence is undisputed that there was a book account between the 
parties and the Court grants the Motion for Summary Judgment awarding the principal sum of 
$8,362.18.  Plaintiff is ordered to prepare a Judgment, submit a cost memorandum and 
declaration in support of reasonable attorney’s fees. 

 

  

17.  TIME: 10:00   CASE#: MSC16-00786 
CASE NAME: SULLIVAN VS. FORD 
JURY TRIAL - LONG CAUSE / 7-10 DAY(S) 
* TENTATIVE RULING: * 
 
Parties are ordered to appear ready for trial. 

 

  

18.  TIME: 10:00   CASE#: MSL19-08561 
CASE NAME: FIRST NATIONAL VS. HUERTAS 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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19.  TIME: 10:00   CASE#: MSL20-05171 
CASE NAME: AMERICAN EXPRESS VS. RODRIGUEZ 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


